Mr. Nathan Benson 

SOUTHWEST STEEL SCLLING MILLS 
9901 South Alemada 

Lee Angeles, California 


Dear Mr. Benson: . 


Attached please find a copy of the letter and 
Memorendum of Law whieh was sent to Secretary of Commerce 
Meeller on Monday. 


, I have drafted a letter to Governor Brow fer: 
Governor Lawrence's signature and have sent it te his Bxceutive 
Secretary with the request that a gopy of the letter be sent 


to you. 


It was good making your sequaintanee over the 


telephone and I hope thet we shall mest ome day. 


Sincerely yours, 





COMMINWEALTH OF PENNSYLVANIA 
GOVERNOR'S OFFICE 
Harrisburg 


Hon. Frederick H. Mueller 
Secretary of Commerce 
Washington 25, D. C. 


Dear Secretary Mueller: 


First of all, I want to thank you once again for your. 
friendly reception in Washington and for the prompt and deneficial 
action which we received after our meeting with you. At the tine 
of the conference, it wag agreed that we would follow up on that 
meeting with a more detailed ctatement of Pennsylvania's position 
in regard tu the Fureau of Pubiic Roads’ Policy and Procedure Memo- 
randum 21-17. 


You will recall that much of our discussion centered arowéd . 
the impact which imposition of the Memorandum would have on the econosy 
‘of Penmnsyivenia and the nation. Toward the conclusion of the conference, 
Questions were raised as to the legal right of the Federal government to 
impose upon the Stutes the provisions of the Buy American Act and of 
Executive Order 1052. 


Upon our return to Harrisburg, we began compiling more detail- 
ed material 2 both aspects of the question. Quite frankly, we concluded, 
after a thorcah research by the Highways Department's legal staff, that 
there is a strong @nd, in gur opinion, conpelling point of law which is of 
paramoumt importence., ; 


Tor comesel for the Department of Highways is of the firm 
opinion that the Federal Government cannot impose the provisions of the 
Act or the Exe utive Order on the Stetes in this instance. I am enclosing 
for your consideration @ copy of the Memorandum of Law which has been 


prepared at my request. 


— ae Oe. ae — 





woods bce OS 2 ii eS TA 
COV ion'S OFFICE . 
Hefrisborg 


Hon. Frederick H. ‘ueller * 226 April 4, 1960 


In sending this material to you, I do not vant in any 
way to indicate that the economic impact, which imposition of 
Memorandum would produce, is any less ea matter of concern then it 
_ Was when we hed our informal discussion. 


There is no question in our minds in Pennsylvania thet 
introduction of the Buy-American Act, as interpreted by the Executive | 
Order, would adversely «effect the domestic steel, coal, and cement 
industries. Such @ res ilt would be in direct conflict with th® purposes 
and intent of the legislation. Clause 14 of the Memorendum is ineffectual, 
because the price differential is 25 to 50 percent, due to the bulk nature 
of the materials. Moreover, since Pennsylvania and the other effected 
states have regional and national markets, individual state action cennot 
solve the probien. E 


Nationwide employment declines have occurred in all of these 
industries in recent years. The coal industry (both anthracite end 
Dituminous) has experienced en employment drop-off from om average of 
516,000 in 1948 to 190,000 in December 1959. ‘The steel industry has had 
am employment decline of 36,000 from an average of 901,000 in 1953 to 
865,000 in December 1959, despite sharp increases: in production. ‘The 
cement industry has shown an employment decrease of 2300 from an average 
of 43,600 in 1956 to 41,300 in December 1959. -All of theee industries are 
vorking substantially below capacity. 


There are 17 states which have 10,000 or more vorkers empleged 
in these three industries combined and 15 have appreciable numbers of em 
‘ployes in two or all thred of the industries. Over 1,000,000 workers are 
euployed in the three industries in the 17 states. At least seven of - 
these states (namely, Pennsylvanisa, West Virginia, Indiena, Dlinois, 
Michigan, Kentucky end Alabama) heve substantiel volumes of chronic me- 
employment. The other 10 states ere: New York, Ohio, Marylend, Califosnis, 
Virginia, Texas, New Jersey, Missouri, Wisconsin end Tennessee, | 


| Pennsylvanie renks first emong the states in employment is the 
‘gteel end cement industries end second in employment in the coal inédypstry, 
but the coal industry has declined sharply by 131,000 jobs from am average 
of 184,000 in 1948 to 53,000 in December 1959. ‘The Pennsylvenia steel 
industry has hed an employment drop of 32,000 from an average of 250,000 
in 1953 to 218,000 in December 1959. The Pennsylvania cement industry 
has show en employment decrease of S00 from an average of 6,900 in 1956 
to 6,100 in December 1959. | 


‘ 





OMIVRALTH OF Was TiC LVAIUIA 
COPY . GOVEIOR'S OFFICE 
" , “Harrisburg . , 


fon, Frederick H. Mueller — -3- April 4, 1960 


Largely because of the long-term decline in coal empley- 
ment, as well as othr mre recent omployment declines {n ‘steel end 
textile manufacturing und railroad égrensportation, Penneylvenia has 
been suffering substantial chronic unemployment for wore then three 
decades. As a consequence, Pennsylvania has today 21 officially 
Classified areas of substantial lebor surplus -- sore then eny éther 
state. Six of these areas are major metropolitan areas. In’ 

1960 total unemployment in Pennsylvania amowted to 360,000 or 7.9 
percent of the total civilian ‘labor forte in Pennsylvenia. 


It is very cleer that any action which tends to diminiits 
the doméetic market for stecl, coal and cement would be harmful. Pour 
Pennsylvania, the concern end reaction to such @ threat, is deep al 
imecdiate. We arc striving to improve qur economic picture -in Perna? - 
venia and both Senators Clark and Scott have shown helpful comprekeieigh 
of the problem. As you imow, they ,too agree that the order woul4 tea . 
set-back to our -econoay. . 


e 

All of these facts, I believe, emphasise our understendaphe 
concer about the Memorandum. However, they become subsidiary, ot Uhéb 
point, to our conviction that there is no legal basis for ti 
the provisions of the Memorandum upon the various states. 

Therefore, I am requesting that you woid Policy and Procéedwre 
Momorandum "1-12, d@ated Decemr 21, 179, issued by the Bureau of” Pr@iic 
Roads. If » 1 fvol this cann.t be dome, then I respectfully reconmsend 
that the Mer onrduum be weuspended indofinitely and that the Coumerce 
Depertment «wr into an amicable suit with the Commonveelth of Rennaya* 
wanie to havo tnie matter determined by the courte, 


‘ain let me oxiress my appreciation to you for the preapt | 
ant taiwitaces attentian you have been- giving to this matter which 46 
of such urgemt importance to Pennsylvania, 





to the 
HONORABLE DAVID L. LAWRENCE 


GOVERNOR OF THE COMMONWEALTH OF PENNSYLVANIA 


Concerning 
POLICY AND PROCEDURE MEMORANDUM 21-13 
of the 


BUREAU OF PUBLIC ROADS 


Prepared by: 

LEGAL BUREAU 
PENNSYLVANIA DEPARTMENT OF HIGHWAYS 2 
JOHN R. REZZOLLA, Jr., Chief Osunsel 4 
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Argument : 


we 


The Buy--American Act Extends only te the Heads of the Execu- 

tive Department of the Federal Gevernment in OCentracts Mntered 
into by the Federal Government and Dees Not Apply te the States.3 
Executive Order 10582 of December 17, 1954 Completely Destroys 
the Legislative Intent Contemplated by Congress in Enacting 

the Buy—American es seve 3 TU TTTTT TT UCT TTTTTT CCT TTT Te 
Mis Attempt to Force the Buy-American Act Provisions on the 


States in the Guise of a Covernmental Regulation is an Uncen- 
sti:utional Infringement on the Sovereign Powers of the States..8 
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TION 


Can the Federal government, by issuing Pelicy and Procedure Memerendum 
21-13 ef the Bureau of Public Reads, Department of Commerce, ferce the stgtes 


9 . 
A? 
s,s 


o 


te cemply with the provisions of the Buy-American Act in regan! to the con. | 
struction by the states of Federl-Aid highwars, when the Buy-Amerienn Act 
applies solely to Federal contracts and purchases and Federal constuction 
projects, contracted fer specifically by Federal agencies, and when the Cea- 
gress of the United States has never delegated this power to bind the states . 


to the provisions of the Buy-American Act to the Federal government? 





MEMORANDUM OF LAW ON POLICY AND PROCEDURE 
- MEMORANDUM 21-13 PROMULGATED BY THE BUREAU PUBLIC ROADS 


On December 31, 1959, the Department of Comerce of the United ~ 
States, through the Bureau of Public Reads, issued Policy end Procedure Meseren- 
dum 21-13 concernig use of materials of foreign origin in Federal-Aii Highway 
work. This regulation ef the Bureau of Public Roads became effective on March 


1, 1960. 
Policy and Procedure Memorandum 21-13 of the Bureau of Public Ronda 


prescribes certain policies and procedures regulating the use of materials ef - 
foreign origin in Federal Aid and other State supervised highway work. the 


effect of the Memorandum is te seriously limit the State’s power to impose re- 
strictions on the use of foreign materials in highway construction werk by 
establishing certain standards and formulae favoring the use of foreign materials 
on public works. This Memorandum of the Bureau of Public Reads will require the 
Commonwealth of Pennsylvania to accept bids en fereign materials toe the orem 
detriment of Pennsylvania domestic materials. In other words, the Commmanalth- 
of Pennsylvania will be forced te semgheein foreign materials in the censtruc- 
tion of its Federal Aid program deapite the strong State policy ef encouraging 
domestic purchases, and further despite an Attorney General Upinisa which clear- 
ly states the right ef the Commemvealth te exclude fercign steel in highway ) 
prejects. Op. Atty. Gen. No. 151 ef 1958. | 

The alleged statutery autherity for the premilgation éf this Nemeran- 
dum by the Bureau ef Public Reads is contained in the Buy-American Act (41 U.8.0.. 
10a - 10d) ef March 3, 1933. The Buy-American Act in Section 10a provides that 
unless the heads ef the departments or independent establishments of the Federal | 
government concerned shall determine it would be inconsistent with the public 
interest or the cost to be unreasonable only such manufactured, er unmmufac- 
tured articles, materials and supplies which have been mined er produced in the 
United States shall be acquired for public uge. 

Section 108 (a) farther provides every cegtract for the coastructiog 
--.of any public work in the United States growing out of an appropriatien mast } 





utilise unmanufactured or manufactured articles, materials and supplies thet 


have been mined or produced in the United States. This section alse provides 
that the heads of departments of independent establishments ef the Federg) 
government making the centract could relax the general rule of using only 
United States products if they found it impracticable to make such « revit neman& 
or if the use of domestic materials would unreasonably increase the cogts of 
censtruction. ; = 

The general provision of the Duy-smeri.can Act, therefore, menizal 
the heads ef the executive departments of the United States goveruament te puy- 
chase domestic materials for public works. It is clear that the thads of the- . 
executive iepartments of the United States government ceuld only purchage 
fereign goods where the use of domestic mtcrials would make the cost mreagen- — 
able or whare the use of domestic’ materials would be inconsistent with publie 
interest or impracticable. 4 

On December 17, 1954, President Eisenhower issued Executive Order 
10582 for the alleged purpose of clarifying the Buy-American Act, so that the 
heads of oxecutive agencies of the United States government would have wmiform 
standaris t:: ictermine when the costs of domestic materials would be uareasgen- 
able and when it would be incensistent with public interest to purchase domestic 
materials. This Executive Order os directed te the heads of exetutive sgeacies 
ef the Federal government and statscs that the ase of materials of deamatite 
erigin in contracts entered inte by ihe Federal gevernment woul: be deemed te 


be unreasouabie if the bid prices of the doapstic materiale exceeded the bid 


prices of the foreizn materials by 6% cr mere. This 6% formila ‘contained ia the | 


Executive (rder was a complete departure from the existing Administrative Pormila 
of 25% pricr to 1954, Oertain other determinations are set forth in the Exeo- 
utive Order concerning ion the purchase of domestic materials would be ineon- 
sistent with the public interest. But the practionl effect cf the Executive 
Order was to snceurage or ferce the agencies of the Federal government te 


purchase matcrials of foreign origin. 
The Policy and Procedure Menerandam of the Bureau of Publis Reads 


umder disog@ssien promulgates Executive Order 10582 in that it is an et eegmagyt by 


~2- 
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the Secretary of Commerce te iggese en the states the provisions ef Ruseutivs, 
Order 10582. As stated sheve,: Executive Order 10582 is contrary ce the tatent 


ef Gengress set forth in the Buy-American Act. 


GOVERMENT AND BOES NOT APPLY TO THE STATES 


The Buy-American Act directs the heads of the executive dageaenelit 
ef the Federal government te restrict their purchases for public werks te demes- 


7 


tic goods. But the Executive Order issucd by the President in 1954 evernes 
this general rule ef favoring domestic materials, and actually benefits foreign 
materials, since domestic producers are unable te compete realistically with the . 
foreign "cheap labor" markets. It is obvious from the reading of the stetube 
that the provisions of the en Act apply solely to the federal gevera- : 
ment concerning purehaeee ef materials for public use and the contracting fer 
public works. There is no provision in the Act that would require the states 
to comply with the provisions ef the Act with regard to the purchase ef materigig 
required for public use by the State or for the contracting for publie werks wy 
the States. This is true whether the States were spending monies which they 
themselves had appropriated er whether they were. spending monies that were 
apprepriated by the Federal government. ey 

In 1935 the Congress of the United States by Public Reselation Se, ; 
ll appropriated te the Governors of several states certain monies fer emergeney 
relief purposes. The monies which were appropriated to the Gsvernors were te 


be spent by them for emergency relief purposes. Section l3a of this Regelativea 


provided that the jeint resolution would be subject to the previsions ef the 
Buy-American Act. 

Senator Steiwer, who introduced the amendment contained in Section 
l3a of the “esolutien, stated en the floor of the Senate, that the Buy—Americaa 
Section wis necessary since it had been held that in the matters of Federal. 
monies allocated te the States to be spent by them in the making of their own 
contracts that the Buy-American provision did net apply unless it is speeifi~ 
cally included in the apprepriation bill. (Congressional Resord of March Sl, 


1935, page 4312). 





. ‘ . oie 6 
Homer OCusmings, Attorney General, held that the funds appropriated — a 
ia 


by Federal Resolution No. 11 were subject te previsions ef the Buy-Ameriegn Abt ed 


‘ 
‘ 


aince the resolution in Section 13a stated that it wquld be subjept te the Buy- 

American Act. (Volume 38, Opiniens of the Attorneys General, Page 207).' 2@ 

is clear, therefere, that where the states ere the contracting partics even 

though they are spending monies appropriated by the Federal goverment, the 

Buy-american Act does not apply ee state contrastg. Se. ¥ j 
. There is no provisien in the Federal Righmy Act {ncorperating the 3 

provisions of the Buy-American Act. The Federal Highway Act provides Federal 

aid te the states in the form ef appropriations te the states for the Interstate; 


Primary and Secondary Federal Aid Systems. Sectien 114 ef the Federal Highway 
Act provides that the construction of any highways lecated on the Federal Aid | 
Sygtem shal! be undertaken by the states under their direct supervision, Sectien 
112 of the Federal Highway Act provides that the states shall contract fer the 
construction of roads on the Federal System. It has always been the practice 


with regard to Federal Aid Highway prograns in Pennsyivania and in the ether , 


‘ 


states that the State Highway Department designs, contracts for and censtructe: 


the roads with the approval ef the Federal government. It is clear, thet beth the 


Federal Hignway Act and existing practice relating to the Federal Aid Righeray 
program est»''ishea that the state is the contracting party with regard & the. ' 
censtruction of reads on the Federal System. 

Section |!0 of the Federal Highway Act provides for a pre ject 
agreement between the Secretary of Commerce and the State Highway be partment 
concerning the construction and maintenance of Federal projects. This Federal 
Aid projec, agreement merely sets forth that the state, acting through ita . 
Highway Department, has complied with the terms and conditions set ferth ia the 
Federal Roads Act, and appropriates certain monies to the project. There ig a 
provision in the project agreement that the state is responsible fer all eer 
cevered by the project. The states not only design but contract fer and @an- 
struct these roads that are on the Federal Aid System and primarily appreved 
for Federal Aid. The state, however, is the only party to the constructiga cen- 


tract and it is the only party responsible for and the only party that dees pay 


4 





the centracter. The Departusat merely receives a percentage contribution frem 


the Federal governnsnt ef the east of the project enly after the state hes anf vod | 

Payment to the seatracter. Motwithstanding that the state receivep saaetary : a b 

contributions towards esnstrustion ef sections of highways on the Poteqss AAA - Bi 

Aystem, it 1s clear that highways eligible for Federal Aid are state highnye. 4 

ater the jurisdictien and eentrel ef the state. The state is selely reapensthie 

fer the constructien, reconstruction, maintenance and repair of the ni ghaaere 

In no fashion dees the Bureau of Public Reads exercise any respemsibility See . 

the construction and maintenance of these highways. The sole funstion ef the 

Federal government is te distribute funds allecated by Congress te the states 

and te set up uniferm specifications and standards fer the highways that are 

eligible for Federal funds. | | | ‘ 
Clearly, therefore, the States and not the Federal. government af ~ 

the contracting parties with regard to coustruetinn ef highways en the Federal 

Aid Svstem. The Federal government merely participates to the extent ef giving 

appropriations te the states after certifying that the states have complied with 

the applicable Federal Highway Acts. Since the sta’«: and net the heads of the 

Executive (epartmente of the Federal government aro the contracting parties 

the Buy-American Act dees net apply to the state contracting fer the ceustruc- 

tion of Feieral Aid reads. Therefere, as previously stated, the Federal asa 

Highway Act is deveid of any reference te the Buy-American Act and ¢he —_— 

dum of the Sureau of Public Reads, which is based on the Buy-Americen dot and. 

Executive Order 10582, is an attempt by an administrative officer ef the Federal " 

government to legislate te the. states by means of a department regulation, Bat. ’ 

an administrative efficer ef the Federal government can only prescribe sush 

rules and regulations to carry inte effect the will of Congress as expressed vy 

the statute. The regulatiens must be in barmony with and flow from the otatabe 

otherwise the regulations would de mere nullities. Commissioner of Internal 

Revenue v. Clark, 203 Fed. 2d, $4 (1953). The original colonies Aid nt dale: 

gate to either the Continental Oengress under the iebtaten ef Cen federation, er 

to the Federat Congress under the Constitution, any pewer te change or alter i) 





the law of contracts or te oust the states of their exclusive power te oe 
such matters within the respective states. Wuebker v. James, 58 NYS 24, 671. 5 : 
Finally, the terms "public use” and “public werk” as sot fardh-ta. ji 31g) 
the Buy-American Act have been defined in Section 10c ef the Act os qoening won 2 
by...and public werk of the United States..... These phrases have never bows * 
extended by express statute te include acquisitions by states wine vessr@) ; 


6: 
4 


funds or by centracters even fer ultimate United States use. 38 Se asty. Om. 4 
207 (1935); Army JAOT 1955/1875, Feb. 25, 195s, 5 Dig. Op. JAG of Armed Fewesd = 


158. 
II. EXECUTIVE ORDER 10582 OF DECEMBER 17, 1954 COMPLETELY 
DESTROYS THE LEGISLATIVE INTENT CONTEMPLATED BY CON- 
GRESS ‘IN ENACTING THE BUY-AMERICAN ACT 
‘The Buy-American Act was added by amendment to the Treasury and 
Post Office Bill for the fiscal year 1934, and became Title 3 of that apprepgria- 
tion bill. For many years prior to 1933 some permanent legislation and ether 
misceilangouis appropriation acts had contained prohibitions on foreign parcbases 
by the Federal government for Federal projects. In the Army Appropriatieas Bill 
of March }, 1875, s srevunhine was inserted which directed the Secretary of War 


to give preference to American material in all contracts for material fer public 


improvement, and even further directed that all labor performed thereen Bhall 


be pertorme within the jurisdiction of the United States. By 1933, strong 


agitation for a permanent Buy-American provision had consolidated inte @ 
powerfui legislative ferce. The Congressienal Recerd of the 72nd Cengress 
illustrates graphically the legislative intent of those who were in favor ef 
protecting lomestic producers and domestic Jabor by effective legislatioca. 
Aided by the added cael eof William Randolph Hearst (76 Cong. Rec. 3,356, 

- 1933), who actually Labeled the bill, the Buy-American Act was passed by the 
72nd Congress on March 3, 1933. The legislative purposes for this Bill, as 
found in pages of the Congressional Record for the 73ad Congress were. three- 
feld. First: to protect demestic labor and relieve unemployment by cpending 
American tax dollars te maintain American laber rather than foreign laber, % 
Geng. Rec. 3,524 (1933). Second: te retaliate against “her nations whe par- 
chased only their own demestic materials for public works, such as the "Buy- 





eat , 
« 
es 
’ * 


a 


ma 
e 


British” mevensat, 76 (sag. Gee. 3,175 (1933). tnd, thirds co ane 6 
gape or “leoqteles” oreated by the patch-verk legislation prier to 10th ? 
Cong. Ree. 3,388 (1933). The clear legislative intent bubiied the | . 
Act was, therefore, 0» pretest, fester and enepurage the prodnstiat © 
materials and demestic laber. Phe deninmt gueral rile emaetanet ia the, 
wes “Buy-heerican”. | 

The effect of this legislation from 1933 to 1964 wes to restrisg 
the use of foreign materials oa public works ef the Federal gevermment where | 
the Federal government was contracting. Precurement officers of the Pedergl. 
goverument wore rigidly bound by the Act fer vislations of the Dup-imerignn 
Statate made the contracts veid. 15 Comp. Gen. 776 (1936). Neither could 
Federal procurement officer impose the Duy-tmericen requirements where the 
statute did not impose them. Op. JAC Army 1954/2886 ef March 25, 1954, Pree. 
Leg. Serv. Circular No. 6 (May 26, 1954), 5 Dig. Op. JAO of Armed Feress 1897. - 

Administrative interpretatiens of the “unreasenable cost” sxeeget ae 
© AS RNS EOE 
ception. In 1934, the Treasury Department by cireular letter, fined the est -; 


>, 


e 


for all executive agencies of the Federal government at a differential ef vee 


$uaee 


4 4 
se 


Swenty-five percent in favor ef domestic suppliers (Circular Letter Ne. 6, ate 
March 31, 1934, of Branch of Supply, Procurement Divisien, Treasury Department, : 
and Circular Letter No. 37, jen 30, 1934, Cireular Letter No. 8-61, Opteber a, se 
1947). This twenty-five percent rule remained in effect fer approxinately ‘an 
twenty years. But, in 1954, the Buy-Ameriaan Act was thereughly emasculated 

by opening vide the “unreasonable cost” exception to such an extent that the 
legislative intent of the Act was completely perverted. Executive Order 16088 

ef December 17, 1954 (19 Fed. Reg. 8723, a U.#.0.4. led) thrust neice the = 
traditienal twenty-five percent rule and substituted ander the guise we ant, 
fying" the Act & new gix percent rule. Two alternate methods vere provided far 
determining vhether the demestic supplier's bid er offered price was "wenn |. 
able”. Federal agencies have generally selected the method whereby 4 ua #6: fe 
six percent is added te the tetal ameunt ef each foreign bid. The alternate “Ae 
method, rarely used, saply adn tap porcnt to the fora pring dane at 
Gnty and all costs incurred after arrival in the Unised States. a 


=7- 





This reduction fron 25 porsent te 6 percent roprescated © 
ous broadening 0’ the “anreaseumble cost” exception. nT. Timea, page By ¢ 
2 (December 21, 1954). Overnight, the saletory Duy-snerican dot was, 7s 
into on instrument penalising domestic producers.’ Policy and Proseduse 
ten 11-13 of the Dereon of Publie Mads 1s sn setenge by the Depart bt” 
Commerce of the Peleral QuUGrUMENe to force the Gtbtee te afept the 
Act as interpreted by the Executive Order to the great detriment of he 4 ws 
industri, particularly steel, coal and conérete and, incidentally, penslisss a 
areas of large unemployment. ‘The statatery reality that the Buy-American Act 43 
only applies 80 contracts or parehaoee made directly by the Federal agencies 


is ignored by this Memorandum and it is contradictpry te the plain term and aS ee 
mandates of the Buy-American Act. As such, the Memorandum is void as @ a4 


« “* a 


istrative a to legislate. Helvering v. Sabin Transportation Company,‘ ne ~ ah $ 


Sg 


» z 


U.S. 306. ef 
Me 


THIS ATTEMPT TO FORCE THE BUY-AMERICAN ACT nae 
PROVISIONS ON THE STATES IN THE GUISE OF A | eit? 
GOVERNMENTAL REGULATION LS AN UNCONSTITUTIONAL ». ates 
INFRINGEMENT ON THE SOVEREION POWERS OF THE STATES. 2 


. yj 


The Commonwealth of Pennsylvania has always had a strong eimintotren 
tive pelicy of enosnraging demestic producers, principally because some of to oa 
basic major industries are vital factors in the economic stability ef the 
Commonwealth. For example, Pennsylvania is the foremst steel producing ones © 
in the nation. As the United States Department of Commerce statistics wilk 
attest, Pennsylvania, in the year 1958, manufactured steel whose value was a 
excess of seven billion dollars. If fabricated steel articles sre included,’ 
then the 1958 dollar value exceeds twelve billion dollars. 

Not only does Pennsylvania manufacture more stee) than any ether 
state in the Union, it also ranks first in the manufacture of cement. In the 
year 1958, the satan value of cement manufactured in Pennsylvania exceeded one 
hundred thirty-two million. 

In addition, Pennsylvania is high en the list ef coal-produbiag . 
states. A considerable pertion of the bituminous coal output is setae is 


the production of steel and concrete. 


-* 





Without belaboring the subject, it must be stated that there are 
Numerous major areas in Pennsylvania whieh are ad jaceat te the coal, steel and . 4 
concrete producing ceaters where uneaplepment exceeds 13% of the laber fores.: s 4 

The 10th Amendment to the Federal Constitution prevides that | " 
powers not delegated te the Federal government by the Federal Constitusien ow 
Federal Statutes a.e reserved to the States. The Buy-American act eleeriy” 
regulates only those contracts for public works of fhe Fevarnment of the watted — % 
States where the executive heads of Federal governmental agencies are centegit-‘ “# 
ing or purchasing materials for the Federal preject. There is no statutery 


a 
- 
ig 


provision,in the Buy-American Act whereby the contracts or purchases ef the. 
state governments for public works can be interpreted to include the Bay- 
‘American restrictions even where the states are spending money appropriated 

by the Federal government. 38 Op. of Atty. Gen. 207 (1935). There is. no Pea 
eral statute providing that the Buy-American Act ‘ehall apply te the “— | 
governments where the states are given Federal Aid. Specifically, there rv ae 
provision in the Federal Ajd Highway Act which incerporates the rentriothaas 4. 
the Buy-American Act or places them upon the states. Therefore, sinee Songrens ¢ 
has not delegated the power to the Federal government te impose the Suy-American ~ 


Act restrictions on the states where the states are receiving contributions.by . e 


the Federa! pone the states may make such policy or enact such legie-. sone eo 


lation as they see fit with regard to their purchase of foreign materisls tebe 
public works. As has been set forth supra, Penssylvenia has always hed: ‘e Ge . 
strong administrative putes to faver domestic producers over foreign wes ) 
Bren if the Federal government has changed its aiad by virtue of Bescutive ~ 

Order 10582 wi now actually favors foreign producers over domestic, the ae 


government's attitude and pelicy is not affected in the absence of Feteral 


legislation. Strand v. Schmittreth, 251 7. ad. 990. Sgt f 
4 The theory ef the Federal Constitution is, therefere, that nih , 
state is sovereign, with aboolute severcign powers, pnlimited except vy 

granted Vy Congress to the Federal government. Bell v. eed, 150 7. Mi, § 

66 8. Ot. 773, 337 U.S. 678. The government created by the Federal G : 
1s ene of eoumerated powers and canmot, by any of ita sxencios, cmorvian A 


ee, 


i 
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trustee for its » pong, and ‘ 

conditicns epg Shick at wilt % ; 

At«in v, Kansas, 191 0.8. 207; See seihcis v. Bentsen, 70 - 2. a % 
a this — by che domiorse Department, acting 


+f 


govers.go powera of the states ani, as Justice Jeckson indicated, nia e Me k 


i A 
ere the states are ciel, cunning the danger of ‘boing aon ihe 


sradel a” their sovereige powers ar] Setng feduced to little more thas” Le 


ank geogrepticai subdivisions of the.uatureal demain. carter Oosl Ce, v. 


Coal Co., 298 0.8. 338. 
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California Official Holds 
Federal Tariff Treaty 
Supersedes State Law 


Los Angeles Contract Awarded 
To Swiss Concern Upheld; GE, 
Westinghouse Cite State Law 


By a WALL Srreet JouRNAL Staff Reporter 

SAN FRANCISCO — California’s attorney 
general has ruled that a state ‘Buy America” 
law conflicts with a U.S.-Switserland most- 
favored-nation tariff agreement, and that the, 
treaty provisions are ‘‘supreme lawof the, 
land.”’ 

The ruling held valid a $9.2 million contract 
awarded last February by the Los Angeles| 
Department of Water & Power to a Swiss com- | 
pany for two 230,000 kilowatt turbine genera- 
tors. 

Two unsuccessful American bidders—West- 
inghouse Electric Corp. and General Electric 
Co.—had protested the Los Angeles award. 
They cited Califarnia law which states that any 
municipa) corporation in maltiig purchases for 
public ‘“‘ghall let such contracts only to 
persons who agree to use or supply’ substan- 
tially all materials which are manufactured in 
the United States. 

However, Attorney General Stanley Mosk 
ruled that when ‘‘provisions of a state statute 
and a treaty conflict, the latter will control.” 


Brown-Bovari Co. of Baden, Switzerland, | 


submitted a bid of $9,260,800 for the two gen- 


erators, and received the contract. Westing- | 


house bid $15,160,000 while General Electric 
quoted a $14,757,930 price, both subject to up- 
ward revision if labor and materials costs in- 
crease. A Los Angeles official estimated this 
could mean another $6 million would be added 
to the final purchase price. 


| plicable. 


|Wen’t Contest Opinion 
Representatives of both Westinghouse and 


General Electrie indicated that neither com-. 
pany would contest the opinion in court.. How- | 


ever, an official decision was not available 
from either firm. 

The attorney general's opinion states that he 
could find no precedent for his decision. An 
official in his Sacramento office said he did 
not know how many other states have ‘‘Buy 


America” laws, but that to his knowledge one 
had never before been held to conflict with * 


treaty provision. 


He added the ruling could cause other gov. | 


ernmental units in California to award more 
comtracts to foreign bidders, despite the state 
law, if similar treaty clauses are found ap- 
plicable. 

_ Attorney General Mosk’s opinion was re- 
| quested by a California assemblyman following 
, protests of the contract award by the Ameri- 
| can companies. 

| Treaty Signed in 1936 

| The U.S.-Switzerland treaty was entered 
, into in 1936. It provides that the two countries 
'“‘agree to grant each other unconditional and 
‘unrestricted most-favored-nation treatment .. . 
with respect to all laws or regulations affecting 
ithe sale or use of imported goods within the 
! country.’’ 

| An exception clause provides that the treaty 
'“shall not apply to procurement by Govern- 
mental agencies of products purchased for 
Governmental purposes and not for resale or 
use in the production of goods for sale.’’ 

But Mr. Mosk held this exception not ap- 
His opinion stated that the turbine 
generator units are ‘‘for use in production of 
goods for sale,’’ namely, electricity manufac- 
tured by the Department of Water & Power. 

“Electricity is a commodity manufactured, 
transported and sold as are other more tangible 
goods,”’ the opinion stated. 
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& THE HAWAIIAN ELECTRIC COM PAHY, LIMITED 


BOX 2750 * HONOLUYULY 3 * HAWA//, U.S.A. * CABLE "HAWELECT” 


June 2, 1960 


Mr. Nathan Benson 

Southwest Steel Rolling Mills 

P. O. Box 3518, Terminal Annex 
Los Angeles 54, California 


Dear Mr. Benson: 


As an outgrowth of our discussions when you visited Hawaii recently, 
I have had an opportunity to investigate the impact of foreign manufactured 
goods on Hawaii's growing industrial base. While there have been substantial 
increases in capital investment for industrial development, ranging in the 
order of 100 million dollars invested in new plants and plant expansions here 
on Oahu since 1955, it 1s our opinion that if Hawaii continues to lack a BUY 
AMERICAN ACT the effects can be seriously deteriorating to the industrial 
diversification we have already established, and to future aspirations, 


I have examined the CALIFORNIA BUY AMERICAN ACT as well as 
other pertinent materials and believe it is legislation well suited for our needs, 
Please be advised that this matter will be discussed with Governor William F, 
Quinn shortly. We are considering having a bill introduced into the next 
session of the Legislature which will seek similar protection for Hawaii's 
industry. 1 need not point out to you that, even more so than California, 
Hawaii is a coastal state and is also a high labor-cost area, close to the 
source of major foreign Competition. it is, therefore, all the more import- 
ant that we act on this matter and we intend to do so. 


Rollin C, Bacher, Director 
of Industrial Development 





HAWAIIAN WESTERN STEEL LIMITED 


POST OFFICE BOX 2160 
HONOLULU 5S, HAWAII 


May 20, 1960 


Mr. Nathan Benson 

Southwest Steel Rolling Mills 
Box 3518, Terminal Annex 

Los Angeles 54, California 


Dear Nate: 


Thank you for your letter of May 17 togetner with 
the enclosures. 


California is indeed fortunate to have such an ex- 
cellent "Buy American Act", and it is our intention to urge 
our Hawaii Legislators to adopt a "Buy American Law" using 
the California Law as a model. 


Neither Hawaii nor any coastal state without the 
buffer of inland freight has the opportunity for industrial 
growth and expansion against the "dumping" of foreign materials 
without tne protection of such a law. 

Thank you again for the information. 


Sincerely, 


Hawaiian Western Steel wimnited 


Mic 


“wa « 
phan E. Spalding, Jre, rresiijent 
s s oy d 





TEXAS LEGISLATIVE SERVICE H., B. 885 
3/20/59 

Iniroduced by Cory 

Referred to Committee on State Affairs 


A BILL 
TO BE ENTITLED 


AN ACT authorizing State agencies, departments, boarcs, commissions, 
bureaus, and institutions of higher education to prohibit, or limit 
the use of, by any person, firm, or corporetion, any construction 
materials produced, processec, manufactured, or fabricated outside the 
continental limits of the United State of fmerica or its territories 
or possessions; provicing that upon finding of act that a person, firm, 
or cooporation has violatee any rule or order or minute promulgatec 
under the authority hereof, Stateajencies, cepartments, boarcs, come 
missions, bureaus, and institutions of higher education shall refuse 
to award any further contract to such person, firm, or corporation fer 
a period of three years; and ceclaring an emeraency. 


BE IT ENACTED PY THE LEGISLATURE OF THE STATE OF TEX¢S? 


Section 1. £1] acencies, departments, boards, commissions, 
bureaus, anc instituions of hicher learning of the State of Texas are 
hereby qiven authority to prohibit the use of, or to limit the use of, 
by any person, firm, or corporation of any construction materials 
procucec, processec, manufactured or fabricatec outsice the continen- 
tal limits of the Unitec State of /merica or its territories or pos- 
sessions, in the construction of hichways, roacs, bridges, culverts, 
builcings, staciums or other structures or improvements payment for 
which is to be mace wholly or partly from funcs appropriated by the 
Legislature of the State of Texas, 


Sec. 2. If, after a public hearing, with due notice to all 
parties concernec, there shall be a finc of fact by any State agency, 
Copartment, board, commission, bureau or institution of higher learn- 
ing of the State of Tcxas, that a person, firm, or corporation has 
violatec any rule or orcer or minute promulgatec by any such acency, 
department, hoard, commission, bureau of institution of higher learning 
of the State of Texas, mace pursuant to Section 1 heresf, all State 
agencies, cepartments, !oarcs, commissions, bureaus and institutions 
of higher learning shall refuse to award any further contract or con- 
tracts tc such person, firm or corporation for 2 periode of three (3) 
years from the date of such fine of fact. 


Sec. 3. All laws and parts of laws in cenflict herewith ere 
hereby repealec to the extent of such conflict. 


Sec. 4. The importance to Texas of the 
Act, together with the crowced condition cf th. 
emergency 3nc in imperative public necessity th 
rule requirina hilis to be read on three seve 
suspencec, and saic rule is hereky suspcencs 
teke effect ance he in force from 2nd after 


) 


enactec’ . 





bi . tu Vas Times News Service 

MIAMI BEACH, May 30— 
The Amalgamated Clothing 
Workers of American threat-| 
ened today a union-enforced 
boycott of Japanese fabrics 
and finished garments. 

The threat ef direct union| 
refusal to work on Japanese 
goods ted a major 
tactical in the Amagia- 
mated’s. catnpaign to check’ 
invasion of the domestic mag-| 
ket by “sweatshop” imports! 
from the Far East. Up to} 
now the union has relied; 
primarily on government aid| 
in negotiating trade quotas.| 


Wards at Convention 
The warning was given by, 
Jacob §. Pdtofsky, presi 
dent of the Amalgamated, at 
the opening of its 22nd bien- 
nial convention here. 
Representatives of the un- 
ion’s 385,000 members in the 
men’s clothing i 


. He disclosed. that the un- 
46n would confer with lead- 
ang man irers in New! 
York on June 8 on specific) 
Measures f0 enforce the im-' 
port cut-off. ] 








DIRECT TAXES GENERATED FOR USE BY THE FEDERAL AND STATE GOVERNMENTS AND 
THE ECONOMIC COST TO THE UNITED STATES FROM A $100,000 CONTRACT AWARD 
TO INDIVIDUAL U. S. MANUFACTURING GROUPS AS COMPARED WITH CONTRACTS 

AWARDED TO FOREIGN ENTITIES 


CONTRACT TO U.S. 























GENERATION 
TEROVOH THROUGH 
FIRST SECOND 
ia CYCLE CYCLE ONL: 
Stone, clay and glass products 
(Highest tax generation within the manufacturing group) # 24, 32h $ 39,143 $ 
Machinery, other than electrical 22 , 960 38, 046 
Paper and allied products 22,379 37,578 
Chemical and allied products 21,953 37,237 
Transportation equipment 21,851 37,154 | 
metal industries 21,801 37,113 | 
tectrical machinery and equipment 21 ,502 36, 868 
Rubber Products 20,134 355775 
Textile mill products 19,230 35,092 
Petroleum and coal products 18,988 34,851 ( 
Tobacco 
(Lowest tax generation within the manufacturing group) 18, 6%2 34,763 ( 


NOTE: The seme bases and retios have been used as in Exhibit "B" to accumulate above data, 
first cycle reflects bases and ratios characteristic for the indivi- 
e dual group as those used for compiling the data for 








64,225 


65 ,14:9 


65 , 237 


EXHIBIT A 


PERCENTAGE INCREASE OF COST TO THE U.S. 
WHEN BUYING "FOREIGN" AS COMPARED TO 
"DOMESTIC", AFTER ONLY TWO CYCLES HAVE 
COMPLETED. THE PERCENT OF EXCESS COST WILL 
INCREASE AS MORE CYCLES ARE BEING ADDED 
53 
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48 
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DIRECT TAXES GENERATED FOR USE BY THE FEDERAL AND STATE GOVERNMENTS 
AND THE FLOW OF FUNDS RESULTING FROM A $100,000 CONTRACT AWARD 








TO AN AVERAGE U. 8S. MANUFACTURING CORPORATION — 
TOTAL 
SEE DISTRIBUTION FUNDS 
NOTE BASE AVALLABLE _ DIV] 
FIRST CYCLE: 
Original distribution of funds by the Federal 
Government to a domestic manufacturer: 1. $100, 000 
which receipt is taxed at the following rates: 
Federal Corporation Income Tax 2. 3-844 
State Corporation Income Tax 36 eL5 
Excise and Sales Taxes 4, 2.26 
giving a total tax rate of: 6.25% 


and tax generation in the amount of: 


The balance of the funds, namely 
$100,000 less $6,250 for taxes, is distributed 
by the manufacturer to its employees, stock- 
holders, suppliers, etc. 


The ratio of distribution to employees and 
stockholders is based on the original receipt 
of $100,000 to the employer 5. $100, 000 ‘ 
while distribution to suppliers, etc. is the 
remainder of the funds, mmely: 
Original contract receipts $100, 000 
Less: Taxes $ 6,250 
Dividends (2.25% of 
$100, 000 ) 
Wages & Salaries (24.33% 


2,260 
of $100,000) 2h, 330 ae 





Funds available to suppliers 


Since suppliers, etc., my be both corporate 
and non-corporate entities, the amount, $67,160, 


is broken down in the retio of: 4, 67,160 
resulting in the following tax bases: $ 93,750 “ 
which are taxed at the following rates: | 
Individual Federal Income Tax 6. e 
Individual State Income Tax = 
Unemployment Insurance Tax ° 
Social Security Taxes 9. 
Federal Corporation Income Tax 10. 
State Corporation Income Tax 3- * 
Federal Non-Corporation Income Tax . ie — 
The sum of the tax rates is applied against | 2 


the tax bases: a 
and results in tax generation of: ; 


a 2 
‘ 





EXHIBIT B 








Page 1 of 3 
A DISTRIBUTION OF FUNDS BY TAXABLE CATEGORIES TAX 
R SUP CES, ETC. PAID TO GENERATED ACCUMULATED 
WAGES & CORPORATE NON-CORP. PER TAX 
__ DIVIDENDS SALARIES ENTITIES ENTITIES TURNOVER GENERATION 
$ 6,250 $ 6,250 
2.25% 2h. 33% 
7 TT] - Sop 22.02% 
$ 2,260 $ 244,330 $ 52,371 $ 14,789 
20.00% 20.00% 
59 059 
019 
6.00 
3-14g 
2.366 
20. ° 3° 2. 


9,199 15,449 
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DIRECT TAXES GENERATED FOR USE BY THE FEDERAL AND STATE GOVERNMENTS Be 


AND THE FLOW OF FUNDS RESULTING FROM A $100,000 CONTRACT AWARD e 
Oo AVERAGE U. 8. MANUFACTURING CORPORATION + a 
TOTAL wal 

DISTRIBUTION FUNDS 
NOTE BASE AVAILABLE I 





Before the funds revert back to usage by 
business, the suppliers, etc., pay their 
employees and stockholders in the ratio 
based on: 

Corporate Tax Base $52,371 

Non-Corporate Tax Base 14 

Total Distribution Base 12. $ 67,160 
which give a tax bese of: 
applying the tax rates used 

in the preceding distribution: 
@ total tax generation results in the amount of: 


SECOND CYCLE: 

~The stockholders and the wage earners buy consumer 
goods, etc., while the suppliers acquire new 
iaventory items, capital goods and services, 
bringing the funds distributed in the first cycle 
back into business. Since it is difficult to 
ascertain the distribution of taxes collected by 
tax authorities, the only funds considered available 
are the original receipt in the first cycle, $100,000, 
less tax generation up to this point, $20,431, leav- 
ing $79,569 for further distribution. 





The first tax generetion under the second cycle arises 
from the receipts, §79,569, by business; however, 
as previously a distribution by corporation and non- 


corporate taxpayers must be made in the retio of: 4. 
resulting in the tax bases of: $ 79,569 
to which the following tax rates are applied: 

Federal Corporation Income Tax 10. 

State Corporation Income Tax 36 

Federal non-corporation income tax a3. 

Excise and Sales Taxes 4, 


resulting in total tax rates of: 
and tax generation in the amount of: 


When business has paid direct taxes, $1,253, on its 
receipts of $79,569, a balance in the amount of 
$75,316 is left for further distribution to em- 
ployees, stockholders and suppliers, etc. 


The basis and ratios for percentags: distribution 
is the receipt, $79,569 less tax $4,253, of the 
employers 

ile distribution to suppliers, etc., is the 
balance, namely: 


12. 75,3216 









$ 4,982 $ 20,431 





NOTE BASE AVAIIABLE DIVIDE 
Original Receipts $79,569 
Less: Texes $ 4,253 | 
Dividends (1.30% of | 
2569) 1,039 
Salaries & — - 
of $79, 19,627 9 


Funds available to suppliers 


But, as suppliers, etc., my be both corporate 
entities, the amount of $54,650 is broken down 
im the same ratios as used in the first cycle, 


namely: 4, $ 54,650 
The following tax bases are the result: $ 75,316 6 1,0 
which are taxed at the same total rates as 

used in first cycle: 20.5 


resulting in tax generation of: 







As in first cycle, the suppliers, etc., pay their 
@ 2. and stockholders in the same ratios 
used in first cycle but based on above distri- 
bution of; 
Corporate entities $42,616 
Non-—Corporate entities 12,034 
Total Distribution Base $5u,050 12. 54,650 1,3 
Which give a tax base of: é 7 
and applying the tax rates used in the pre- 
ceding distribution: 20.5 
Total taxes are generated in the amount of: 


tO 


-- 


CE 


amount of $36,014 represents direct taxes generated from the $100,000 contract through the sscomt 

amount will continue to increase. Compare this to a contract awarded to a foreign entity where 

1% margin would cost the U. S. as mich as $92,999, and stay fixed. A full mrgin of 25%, as hab beex 
still leave as uneconomical a contract awarded tc e foreign entity. 








TT 9p 22.02% 
b 1,039 $ 19,627 $ 42,616 $ 12,034 
20.59% 27. 384 3-29 2.3 


$ 1,275 $ 31,959 


1,364 26.06% 
: 754 $ 14,242 
20,59% 27-386 
— ee 
a — 7 


eomi cycle and since taxing contimues indefinitely, 
ere under the current regulations of a so called 
| Ben discussed by some members of Congress, would 





Hon. Chairman Lester ‘eames and saseanenssnee UASIEly a: 


California Sub-Committe on Governmental arrsROCHANTAS EUR 


My name is Nathan H. Benson ani I represent the Southwest Steel 
Rolling Mills of Les Angeles. I appeared before this 7 
last November 6, 1959 and I wish to reiterate that I am.bot a paid 
lebbyist in any sense of the word, but I feel deeply that my job 
along with thousands of others is at stake. So, I om grgteful 
for the opportunity ef supplementing ay previous remarke, 
In my opinion, the supporters of AB 335 presented many unfounded, 
unsupported, and unwarranted contentions and claims..I offer re- 
buttal in history and in feet, as follows: | 
1. The opponents of “Buy American® who support AB 335 contend 
that the “Buy American Act” results in “higher costs to 
taxpayers who must spend more momey for goods instead of passing 
on the savings in the form of reduced government budgets". 
This is the most fallacious centention of all. 
I am presenting to you evidence to support the fact that the 
State and Pederal Governments on cycles of taxation on industry, 
labor and materials gn a government purchase of $100,000.00 for 
goods of American manufacture and origin get back 36.01%%. This 
detailed and extensive data was compiled by the Statistical De- 
partment of the Lone Star Steel Co. of Dallas, Texas and copies 
are attached hereto for your serutiny and study. The computations 
are detailed and worked out from statistical data of the U.S. 
Government Department of Commerce and Internal Revenue Service. 
Congressman Wright Patman, Chairman of the Select Gommittee 
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of Small Business of the House of Representatives originally 
suggested that I obtain this information because it is ingen 
prehensible to him why some try to save 10% or more by buying 
foreign products when we lose 36.014% in the preeess with re- 
sultant hardship to Government, industry and labor. I widh to 
emphasise as this exhibit will show that this study does met 
inelude the cycles of taxation against capital invested fer 
equipment, and does not include various State ani loogl taxes 
such as franchise, ad valorum, personal property, grogs re- 
ceipts, etc. It does not include tax generation resulting from 


taxes paid, i.e. salaries of Federal and State Government en- 


ployees paid from tax receipts and it does not include tax 
generation which would result from the replacement of old 
equipment. If the benefits to State and Federal Governments 

from these additional sources had been calculated ani added, said 
approximate 36% would be substantially greater. 

This leads me to say that not only do business and labor have to 
remain solvent, but Government must also remain solvent. What 
would happen if our Government could not collect sufficient 
taxes? Would it be "two jumps ahead of the sheriff?" Can it hap- 
pen here? Well, it happened in the State of Michigan. Yes, 
gentlemen, it is an illusion to believe that buying foreign will 
save money. Import “sweatshop labor" goods and products and we 
export American jobs. Let us remember that Government does not 
collect tages and revenues from bankrupt industries and people 
do not find employment with industries that are idle. Let me em- 
phasize that even with the present “Buy American Act" increasing 
quantities of foreign products are already a serious threat to 
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our domestic economy and many industries have already been des-~ 
troyed or are on the verge of dest?Puction. 


2. For over a year until recently the Federal Government has 
been attempting to regulate under the label of the Federal 

Aid Highway program, procurement of materials by the States to 
build the Roads. During this period I believe Washington con- 
cluded that the Federal Government had no reason to issue a 
directive covering the Federal Aid Highway Program. After three 
deferrals totalling 10 months since July 1, 1959, the Federal 
Government deferred its "Roads" directive indefinitely. I believe 
the Federal Government realizes that it overstepped into State 
sovereignty on its "Roads" directive and it recognized the right 
of each State to carry out its own "Buy American" program. 
In 1933 California adopted its "Buy American Act" and arguments 
now presented by opponents of the California "Buy American Act" 
were presented to other legislative committees at various times 
heretofore, but the wisdom behind the "Buy American Act® has 
sustained it. Many other states have taken the position of Cali- 


” 


fornia. 

3. Some of the proponents of AB 335 stated that profits made 

by the @teel companies are "exorbitant". Why then is the 

steel industry now operating at approximately 60% of capacity and 
finds itself in a tight profits squeeze, with greatly reduced em- 
ployment - and this is readable in all trade and financial maga- 
zines. This is not only true in the steel industry, but in most 
other industries as well. As you know, for every employee who loses 


his job in manufacturing, at least one other person also loses his 





exist with the “Buy American Act", Rov much worse vould it be 
without it? e 
%. The opponents of “Buy American” have at times contended , : 
oe that only the steel industry Js supper ting the "Buy American . 
_ Aet®. Bveryone in industry and Government knows that Wis is not 
: the fact. Time and time again duping the past year gembers of the 
U.S. Congress have mode specehed on the floors of voth Houses and 
have deplored the havoe and devastation brought American intustry 
ami labor by cheap imports. Upon request I will furnish page nuz- 
bers and dates in the Congressional Records which contain these 
speeches. The list I have made up demonstrates that the legisla- 
tive bodies of our Government are aware of the problem ani are 
exhorting the Executive Department of our Government to act 
accordingly; I list Congressmen and Senators ani over 100 major 
imports protested by them, ani this is only a partial list, but 
4t includes Republicans and Democrats alike, ae follows: 
Senator Talmadge Georgia Textiles 
Rep. Lane Massachusetts Textiles 
Rep. Hemphill So.Cayolina Cotton 
Senator Schoeppel Kansas | Imports of Soviet goods 
Rep. Batley W.¥irginke. - Alarmed about general inports 
Rep. Stratton Hew York he 


Le 
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Genater Bartlett | 
Benater Carlson a ‘@@z 
| Cotton 


Spoke on the export of American 
4 i¢ ete... Sie : ps “ alia a Mie 
RNS. hi ae ao Se 


Whos 





ote 
Gentlemen, this tovaltea tte nase exeiue of big business ot vides | 
of oar country ex: the ‘Ge¢ahiishment of over 3,000 Amerioan i 
owned plants in foreign ¢heap labor coaltries allowing big .. Ses 
business to Join foreign mitmfncturers to untereut tiie req 
ing 90 cfd percent of Atterieen omall vusiness whe comet af 
to move out of the U.8, 
Senator Engle 
Rep. Bailey 


Re 


Rep. Preston 

Rep. Utt 

Rep. Monagan 

Rep. Langen 

Senator Stennis 

Senator Talmadge Textiles and Cotten 


Senator Smith Cotton 


Senator Proxmire Violently condemns private in- 
vestments abroad 


"we have a . te live® 3 


Rep. Huddleston 
Rep. Price 

Rep. Roberts 
Rep. Betts 


Rep. Hiestand | 
Senator Thurmond 
Rep. Oliver 
Senator Jordan 





Senator Pastore 


Rep. 
Rep. 
Rep. 
Rep. 


Rep * 


Rep. 


Rep. 


Rep. 


Rep. 
Rep. 


Rep s 
Rep. 


Rep. 


Rep. 


Rep. 


Roberts 
Sykes 
Mack 


Berry 


Breeding 


Bailey 


Henderson 


Knox 


Gross 


Simpson 


Betts 


Bray 


Simpson 


Lane 


Dent 


Senator Aiken 


Senator Goldwater 


Rep. 


Bailey 
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Rhode Island 
Alabama 
Florida 
Washington 
So. Dakota 


Kansas 
W. Virginia 


Ohio 


Michigan 


Iowa 


Pennsylvania 
Ohio 
Indiana 


Pennsylvania 


Mass. 
Pennsylvania 


Vermont 
Arizona 


W. Virginia 


Textiles 
Textiles 
Shrimp 
Plywood 


te 
In his’ speech on imports said: 
the trend must be reversed 


In his speech said: trouble - 
foreign imports 


Said "continued investment 
abgoad is suicidal" 


Said in his meaningfull talk 
“vanishing American markets 
abroad" 


Demolishing of US tariffs and 
American industry cannot compete 


Transistors 


Imports and rising unemploy- 
ment 


Steel 


Shouts: Domestic industry 
threatened by foreign compe- 
tition 


In a learned and detailed dis- 
cussion says: Protests rise as 
imports increase 


Textiles - 717 mills closed and 
345,000 millworkers displaced 


Condemns import of stainless 
steel flatware 


"Unfair to American Taxpayers" 
Talked on steel imports 
"Labor should campdgn against 


imports to prevent wholesale 
destruction of industry" 





Senator Keating 
Senator McGee 


Senator Wiley 


Rep. Philbain 


Lane 


Simpson 


Wolf 
Dent 


Dorn 


Simpson 


Mack 


Siles 


Doyle 


Simpson 


Barbett 


Saylor 


Hemphill 
Knox 


Knox 


Simpson 
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New York 
Wyoming 


Wisconsin 


Mass. 


Mass. 


Pennsylvania 


Iowa 
Pennsylvania 


So. Carolina 


Pennsylvania 


Washington 


Kentucky 


California 


Pennsylvania 


Pennsylvania 


Pennsylvania 


So. Carolina 
Michigan 
Michigan 


Pennsylvania 


Garment Industry 
Imported lamb 


States in his speech: "Imports 
threaten security" 


On imports of foreign made 
sewing machines, watches, type- 
writers, automobiles, textiles 
and unemployment 


Talked about privileged imports 


In another learned discussion 
on the floor of the House 
"foreign firms plague US firms" 


Foreign cartels and monopolies 
Imports cost American jobs 


Loss of American technical 
advantage 


Tariff give-aways 


Imported crabmeat and canned 
oysters 


Condemns governmental buying 
of foreign goods 


Reinforcement bars 


Condemns foreign dumping 
goods 


U.S. clothing 


Worries about the future of 
domestic industry in his talk. 


Men's wear 
Agricultural imports 


In another talk displays his 
concern about the import of 
foreign cars 


Before his death talked on 
quotas and tariffs. Rep. Simpson 
in his many learned discussions 
on the floor of the House of Re- 
presentatives by virtue of his 





Rep. Prost 
Rep. Knox 
Rep. Betts 
Rep. Dorn 
Rep. Simpson 


Re; . Gross 


Rep. Becker 


Senator Mansfield 


Rep. Lane 


Senator Scott 

Rep. Patman 
Senator Yarborough 
Senatof Church 
Rep. Stratton 

Rep. Widnall 

Rep. Lane 


Senator Butler 


Senator Magnussen 


Idaho 
Michigan 
Ohio 

So Carolina 
Pennsylvania 


Iowa 


New York 


Montana 


Mass. 


Penn. 
Texas 
Texas 
Idaho 
New York 
N.Jersey 


Mass. 


Maryland 


Washington 


messages and understanding 
of American economy left a 
great legacy for the rest of 
us to heed 

On crippled mining industry 
On tariff handouts 

On typewriters 

On farm imports 


On low wage imports 


On stop assisting US industries 
that move abroad 


10,000,000 to 15,000,000 
American jobs threatened 


Economic hunger 

Imports wrecking our arms pro- 
duction industry. 

Gentlemen, isn't it amazing 
that people who are engaged in 
the business of small arms and 
hunting rifles have to beg our 
Government to stay in business 
against foreign competition 
right here in our country 
Turbo-generators 

Office machines 

Shrimp 

Lamb 

Imports and unemployment 
Balance of payments deficit 


Discussed the speech of Robert 
Stevens on textiles 


Talked about dwindling sea 
routes 


Talked loudly about America's 
deteriorating position in 
world trade 





Rep. Machrowicz 


Senator Johnson 
Rep. Robison 
Rep. Knox 
Senator Thurmond 


Rep. Flood 


Senator Wiley 


Rep. Gavin 
Senator Saltonstall 


Senator Case 


Senator Bush 


Rep. Felley 
Rep. Hemphill 
Rep. Anderson 
Senator Carison 
Rep. Cramer 


Senator Dodd 


Senator Kefaiver 


Repe McCormack 
Senator McGee 


Rep. Dent 
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Michigan 


Texas 

New York 
Michigan 

So Carolina 


Pennsylvania 


Wisconsin 


Fennsylvania 
Mass. 


N. Jersey 


Conn. 


Washington 
So Carolina 
Montana 
Kansas 
Florida 


Cofini. 


Listen to this: Soviet cars 
in the U.S.A. 


Farm products 
Imported shoes 
Autos 
Textiles 


Distressed labor areas due 
to imports 


The threat of industrial 
development abroad 


Job competition from abroad 
Balance of payments 


What we need for economic 
survival 


Political importance of 
business 


sea fishery 

Veneer and plywood 

Import of lamb 

Need of import restrictions 


Shrimp 


Imports of military rifles en-=- 
dangering vital Connecticut 
industry and national defense 


Common markets abroad and une 


common problems for the US 
Wool 


Lambs from Australia 

Declared "Certain public offi- 
cials nave misinterpreted pu- 

blic opinion. The real public 

Opinion", he said, "is that of 
the displaced American worker 

his family, his creditors, and 
soon, his local merchants who 

will have shelves full of fo- 

reign goods, and streets full 





of unemployed Americang*®. 


5. I have here attached letters from Rollin C. Bacher of the 
Hawaiian Electric Company and Phillip Spalding Jr., Presi- 
dent, Hawaiian Western Steel Co., both of Honolulu, Hawaii, who 
praise California's "Buy American Act" and Mr. Bacher's letter 
says in effect that they will introduce a similar Buy American 


Act in the Hawaiian legislature January 1961. 


Also attached hereto please note copy of Buy American Act which 
is expected to be adopted by the State of Texas at their next 
legislative session this January. 

6. Last November 6, 1957 I included the written opposition 

to AB 335 of the Los Angeles County Federation of Labor 

AFL-CIO. Now, please note attached hereto a news item from the 
Los Angeles Times dated May 31, 1960, where Jacob S. Potofsky, 
President of the Amalgamated Clothing Workers Union of America, 
impatient with national punitive trade policies, threatens a 
union enforced boycott of Japanese fabrics and finished garments. 
Potofsky aptly terms these "sweatshop imports". 
This demonstrates that when our national leadership fails to 
lead the way people will act in their self-interest. Quoting from 
the news item "Representatives of the 385,000 members in the men's 
clothing industry cheered his (Potofsky's) assertion that the workers 
could not be compelled to commit economic suicide by working on 
goods made in low wage countries abroad". 
For the reasons presented I respectfully urge the defeat of AB 335 
and that California's "Buy American Act" remain unaltered. 


Thank you. 





— ae ? 4, , 
Fueeilive I Kfeces 
W. MOCKINGBIRD LANE AT ROPER * P. O. Box 12226 
DALLAS 25, TEXAS * FLEETWOOD 2-3981 


LONE STAR STEEL Com/jany 


March 18, 1960 


Mr. Nathan Benson 
Southwest Steel Rolling Mills 
9901 South Alameda Street 
Los Angeles, California 


Dear Mr. Benson: 


We certainly appreciate your interest and leadership in 
our efforts to bring to the attention of our National leaders 
the injustice of domestic corporations having to compete 
with foreign corporations under our present tax structure, 


I am very glad to have the correspondence you sent, and am 
enclosing two copies of the information compiled by our 
Statistical Department, PURCHASES BY THE FEDERAL 
GOVERNMENT - ''Domestic" vs ''Foreign'"'". This report 
possibly will be refined further after people such as your- 
self have been kind enough to furnish us their comments, 


If we can be of any assistance in connection with this matter, 
please let us hear from you, 


Sincerely, 


WY L 7 Vox 1 ale a 


W. Marvin Watson 
WMW:1hj 
Enc. 





PURCHASES BY THE FEDERAL GOVERNMENT 
"DOMESTIC" vs "FOREIGN" 


Data Compiled by Statistical Department 
Lone Star Steel Company 
P. 0. Box 12226 
Dallas 25, Texas 





In instances where the Federal Goverment has 
the opportunity to purchase required goods of 


equal quality either from «a i at 5 higer gelee 
at a 


The accurate ansver to this question can not be determined by just epplying 
the usual business approach of “when goods are of equal quality, buy on 
price". In fact, from a business stendpoint, this axiom certainly does not 
apply in Federal Government transactions. 


With the objective of proving that buying f goods at a lower price 
is not economical when compared with purebssia ng same quality goods 
Prom @ comestic producer, an analysis has been made of the flow of money 
resulting from both e foreign transaction and a domestic transaction. 


The main point of this analysis is the inescapable fact that vhen any 
money is put to work within the United States it produces tax revenues for 
the Federal and State Governments. When money is paid directly to a 
foreign entity, no tax revenus is generated for the benefit of the United 
States. 


For example, a domestic corporation receives an order from the Federal 
Government for $100,000 of goods. To fill the order the corporation 
purchases its raw mterials from suppliers; it purchases certain services 
necessary for its cperations; it pays the wages of its employees and it 
pays for transporting the goods to their destination. The profit on the 
transaction is distributed as income taxes, as dividends to its stockholders 
and, in som instances, a portion is used to purchase nev property and 


equipment. 


Each of the above steps made by the domestic corporation results in the 
generation of revenue for some taxing entity; i.e., the supplier of 
materials must go through e similar process in his business; the companies 
ang individuals furnishing services have business cycles which generate 
tax revenues; the employees receiving wages pay taxes directly and also 
contribute to the tax generating business of the merchants and others vho 
serve them end their families. 


This tax generating phencmenon is not activated when funds are paid 
directly to a foreign entity. 





following analysis shows thet on the original transection of selling 
$100,000 of goods to the Federal Government, an averege domestic manv- 
corporation will pay Federal and State teams of $6,250 or 
6.25% of the gross sales value. 


The taxes paid by the suppliers and employees on reveme peid to then 
ee 
tional $9,199. 


At this point, of the original payment by the Federal Government for the 
$100,000 purchase, Federal and State tams aggregating $15,449 have been 
generated. 


The analysis carries the exemple transection further so as to complete 
two cycles of money turnover. At the end of the second cycle, Federal 
end State tax generation amounts to $36,014 or 3.014% of the original 


$100 ,000 outlay. 





"ANALYSIS OF FEDERAL AND STATE TAX GENERATION RESULTING 
FROM A $100,000 PURCHASE BY THE FEDERAL GOVERNMENT 
FROM A DOMESTIC MANUFACTURING CORPORATION" 


ONLY the following taxes have been considered: 
l. Federal and State Income Taxes 
2. Federal Excise Taxes 
3- State Sales Taxes 
4. Federal Old Age Benefit Taxes (Social Security) 
5. Federal and State Unemployment Taxes 


BO consideration was given to: 

1. Various State and local taxes such as Franchise, 
ad valorem, personal property, gross receipts, etc. 

2. Tax generation resulting from taxes paid; i.e., 
salaries of Federal and State Government employees 
paid from tax receipts. 
Tax generation which vould result from the purchase 
of new or replacement manufacturing equipment by 
the domestic corporation. 


Exhibit A sets forth, in summary, the tax generation for an “average” 
domestic corporation within various manufacturing groups. (The "average" 
corporation for each group was determined by reference to "Statistical 
Abstract Of The United States”. ) 


Exhibit B sets forth, in detail, the tex generation for an “average” domestic 
manufacturing corporation. (The “average” corporation was determined by 
reference to "Statistical Abstract Of The United States”. ) 


References to specific source data are set forth in 
“NOTES” and cross-referenced to Exhibits A and B. 





ONLY TWO REFERENCE WORKS HAVE USED FOR RASIC DATA, 
NAMELY : 


Int. Rev. - "Statistics of Income” by Internal 
Revenue Service as published in 
"Statistical Abstract of the United 
States” by U. S. Department of 
Commerce; references are to the 
“Abstract”, number in front of 
reference represents edition year. 


"U. S. Income and Output” by U. S. 
Department of Commerce, Edition 


1958. 


#100,000 Contract Award 
ass payment made by the United States Government to a 
domestic mewfacturing corporation. When foreign competition is 
involved it may be assumed that the size of the contract is such 
that only businesses with a corporate financial set-vp will be 
able *> compete. 


Pederal Corporetion Income Tax On An Average Manuvacturer 

~ 1959 Int. Rev., Page 380, Table ico. 482, active Corporation Income 
Tax Returns 1950, total compiled receipts for returns with and without 
net income for manufacturing, line 18, $319, 313,746,000; income tax 
$12 ,289,618,000; computed tax rate 3.84% on receipt. 


State Corporation Income Tax 
1959 Int. Rev., wage 379, Table No. 481, Corporation Income Tax 
Retura, 1956, total compiled receipts $679,868 millions for returns 
with and without income. 


U. S., Page 105, Table III-2, State and “Local Government Receipis, 
1956, line 9, Corporate Profits Tax Accruais $1,041] millions. 


Computed Tax Rate: 1,041 + 679,868 = .15% om receipt. 


Excise and Sales Taxes, Corporate and Non- rate & 
Although the Federei Government cannot be taxed, most state 
laws consider che ‘overmment contractor the consumer and 
subsequently charge him for the tax. 





¢ kh. Exetse and Seles Taxes, Corporate and Non-Corporate Taxpayers (cont. ) 


U. 8. page 164, Table III-1, Federal Government Receipts and 
Expenditures, 1956, line 10, indirect business tax and non-tax 
accruals before refumds.......ccccesssesees $11,726 mil. 


U. 8., page 165, Table ITI-2, State and 
Local Government Receipts, 1956, line 
ll, i TT UTT TTC TTLETTTTrrTTTe 


Totel Excise and Sales Tuaxes........... 


1958 Int. Rev., Page 488, Table No. 606, 
Sole Proprietorships, Partnerships, and 
Non-Manufacturing Corporations, Gross Computed Type Of 
Receipts, 1956: Ratios Taxpayer 
Sole Proprietorships.......scssessceees $117,100 mil. 
Partnerships ......sccccccses 75,000 mil .—>22.02% Non-Corp. 


Note 3, first paragraph total compiled 
receipts for corporations 


Total Gross Receipts.... 
Computed tax rate: 19,715 + 871,968 = 2.26% on receipt. 


5. Distribution of Dividends and Salaries and Manufacturer 
1959 Int. Rev., page 300, Table No. 48, ative ‘onveretton Tncome 


Tax Returns 1956, line 18, Manufacturing: 


ote 
Total Compiled Receipts........ cocccees rr , 746,000 . 


7,177,397 ,000 2.26% 


U. S., Page 201, Table VI-2, Wages and 
Salaries by Industry, 1956, line 12, ; 
77,097,000 2h .33% 


Individual Federal Income Tax 
8 st tax t for individuais. It is assumed that 
wages resultin« from the contract transaction would be subject, at 
least, to this lowest tax rate. 


Individual State Income Tax 
TInt. Rev., page ,» Table No. 478, Individual Income Tax 


Returns with Income, 1956, Adjusted Cross Income $268,554 million. 


U. S., page 165, Table III-2, State and local Goverument Receipts 
and Expenditures, 1956, Line 3, Personal Income Taxes $1,580 million. 


Computed Tax Rate: 1,580 + 268,584 = .59% on dividends, wages and 
salaries received by stockholders and employees. 





Ingurence Tax 
- os. > -6, Contributions fer Social Insurance, 
1956; line 4, State Unempleyment Insurance...... $ 1,475 mil. 
line 5, Federal Unemployment Tax.......... mil. 
WPGEessecoeeseedse es 


U. 8., Page 201, Table VI-2, Wages and Salaries, Ry Inéustry, 
956, lime 1, all inédustries $227,304 millicea. 


Computed Tax Rate: 1,801 + 227,304 = .79% on wages end salaries. 


Social Security Taxes 
eS a a ee effective January 1, 1960, nee Samir 
“Business Statistics 


by employer and employee. 
Eaition, U. 8. 


. o, page , ’ 2 
Return, 1956, returns with and without income: 
Total Compiled Recel pts ..cscccccccccses $ 679,868 mil. 
Total Tax Ifability....cccccceces eeeeve ee ¥ 21,364 mil. 


Computed Tax Rate: 21,364 + 679,868 = 3.14% on funds distributed to 
corporate suppliers, etc. 


yotecat. eae Tax For eoeinese Entities ies. Than 
nla Thag and the Badal iene, 1956 


Recei 


Partnershi eevesesenves 75.0 1-9 Bil. 


TOE ccccosseeee $ 192.1 y 22 Bil. 


Computed: Profit to Gross Receipts 22.7 + 192.1 = 11.82%. At the 
lowest individual tax rate of 20%, the tax rate on gross receipts 
is 11.82% x 20% = 2.36% om funds distributed to non-corporate 
suppliers, etc. 


12. otra weiae ot Dividends end Salaries and 


lote 5, = Gross Receipts Computed. . 
Note 8, Wages and Salaries, All Industries 


line l, all indwstries.......- eeeeed eee 





